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hns demonstrated the fact that business cian be done
on & CASH basls, We have only one rule and one
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Boots and Shoes

manufactured by the Brown Shoe Co., of 8St. Louis, | ’ . ranch of 2 o
Mo, are the standard of quality. Our line of s as follows: and, If necessary,the sourt gould have | With this doctrine, but Jt was not |time It was bought an injunction was 00 acres near the town,
- “Bean, J: Thix Is a suit com- |stayed the procecdings until he could | MCeSSary W a decision of sthe cuse, | resting agalost it. The decision | He claimed to be trom New  York.
menced by the district: attorney of | be brought in, and after more mature reflection we leaves the state in possession of land | He Was possessed of an abundance of

UNDERWEAR

IS COMPLETE.

. CLOTHING

lo great variety. Hats, shirts, hosiery, laces and en-
broldery, yarns, ribhons and all kinds of notions, sold
at prices that will save you money. Our alm is Is to
increase our business and it will inorease if quality
and prices can do it. Call and Inspect our stock.
Opposlte First National bunk, Salem, Or.

BT BARNES,

IPROPRIETOR.

1Dons Be Deoeived

B into buying anythingiin the way of

JOLOTHING

until you have seen our line and
got our prices, We know where-

of we speak when we say that
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Our $10 Black Clay Worsted

is the cheapest suit ever offered
in the ctty, A new line of over~
coats and hats just arrived and are
offering them at prices that defy
competition. Remember the place

0. W. Jonnson & S0

ludge Hewitt's Injunction Is
Sustained

BY THE SUPREME COURT.

A Branch Cannot Be Located Away

4 Hnal declston in thecaseof the State
of Oregon, ex rel, James MceCiln, re-
spondent, vs. Phil. Metschan,appellant
Invalving the payment of the 825,000
warrant for the lands purchased in
Unfon county on bebalf of the Enstern
Oregon braneh iosune asylum. The
appesl went up from Marlon county
ot March 30,1806, and after months of
deliberate and devoted review a deci-
sion was handed down yesterday af-
firming the judgment rendered by
Hon. H. H. Hewitt, judge of the cir-
cult court for Marlon county, depuri-
ment No, 2,

The full text of the court's tindings

the third judicial district.in the name
and on bhehalf of the state, to enjoln
the stite treasurer from paying a 825,-
U0 state warrant [ssued on account
of the purchase of certuin land in
Unlon county for the site of an in-
sane asyliin uoderan act of the leg-
Islature of 1893 (Laws 1893, p. 136) on
the ground that the act in question is
void because in contravention of the
provision of the constitution loeating
such Institutions ot the seat of gov-
ernment. A demurer tu the -informa-
tion for the reason that it does nol
state fuets sutficlent to constitute o
cause of suit, and “that there is a de-
fect of parties plaintiff and defend-
ant,’” was overruled and defendant
declining to. plead further, a decree
wis entered as prayed [forin the in-
formation and hence this appesl, In
aupport. of the dewurrer It I8 con-
tended that there 18a defect of
parties defendant because the owner
of the warrant, the payment of which
15 sought to be enjuloed,is not a party
to the suit. If this is the r ule and
the objection bad been properly
taken it would have bwen
fatal. The rule, undoubtedly,
that the owner of a state or county
wirrant s a oecessary party to the
sult to epnjoin the payment and, in
some Instances, the courts decming
him an indispensible party, refuse to
proceed to a final determination of
sult until he I8 brought in, although
the parties to the record muake no
objection on that account or even
consent to proceed without him: Clty
of Anthony vs. State ex rel., 40 Kan.
246; Buie & Cunningham, 29 8. W.
801; King vs. Commissioners’ Court,
30 8. W, 257; State of Kansas vs. An-
derson, 5 Kan., 90; Graham vs. City of
Minneapolls, 40 Minn. 348, Ship Chan-
nel Co, ys, Bruly, 456 Tex, 6; Board vs,
T.P. & R, W, C., 46 Tex. 316. But in
this case, while It Is not apparent
from the face of the Information to
whom the warrant was issued or by
whowm it Is owned at the time the sult
wis brought, the undertaking and or-
der for a preliminary injunction and
the decree appealed from, all state
that It was issued to the prrsent de-
fendant so that the court would hardly
be justified in holding that it aMrm-
atively appears there Is a defect of
parties. But, however this may be,
the demurrer itself is lnsufMclent both
In form and substance to raise the
guestion. The statute provides that
objections apparent upon the face of
the complaint other than such as go
to the jurisdiction of the court and
that it does not state sufficient to con-
stitution to constitute a cause of ac-
tion or suit, are walved -unless taken
by demurrer (Sec. 71 Hill's Ann. Laws
Or,,Jand that a demurrer shall be dis-
regirded unless it distinctly specities
the grounds of objection: Sec. 08,
AL common law, a demurrer for want
pecessary parties defendumt was re-
quired to point out efther by name or
ln some other definite way from the
facts stated io Lbe bill those who
should have been and who were not
made parties to the suit 5o as W en-
able the plaintiff to obviate the ob-
jection by bringiog them in (Strong's
Eq. Pl 543; Dias va. Bonchsud, 10,
page 455;) and Lhis rule has not been
abrogated by the , provisions of the
code: 1 Rumsey’s Pr., 383; | [Stan-
mood’s PL, 75; Durbam vs. HBischof
ebal., 47 Ind. 211; Dewey et al. v

Is

120 STATE STREET. |

The State ex rel., 91 Ind, 173; Baker

In thig case Is ‘that there I8 a defect
of parties plaiotiff and defendant,'
and this, as we bhave seen. I8 Insufficl-
ent i that the guestion I8 not ralsed
by the demurrér nor can the case be
classed with those In whieh the courts
huve refused to proceed to the deter
mination of & suit to enjuin the pay-
ment of a state or county warrant
without the owner or holder thereof
being a party to the suit, Asalready
suggested, the record indleates that
the warrant In question was Issued to
the defeadant,and if so there Is no de-

have been ably and exhaustively ar-
pued and can be determibed on this
appeal without affecting the Interests
of the warrant-holder,should he prove
1o be other than the defendant,except
80 far as the doctrine of 'stare decisis’
may apply to any future proceeding
which may be instituted by him to en-
force its payment. The demurrer,for
want of proper parties, was, therefore,
properly overruled,and if by reason of
the facts, the warrant-holder should
have been made a party to the sult
either un his own account or as a pro-
tection to the defendant it should
have been made apparent by answer

“It is next contended that the In-
formuation does pot state facts suffi-
clent to authorize a court of equity to
Interfere by injunction 4 restrain
the payment of the warrant In ques-
tion for the reason that 16 does not
uappear that the state would be pecu-
niarly injured or damaged by the con-
struction of an insune asylum in Bast.
ern Uregon instead of at the seat of
government, The question as to
wheo and by whom & sult can be
maintained to prevent the construce
tion of public bulldings at a pluce
other than the seat of government
has been before this cnzrt several
times and it has been beld that a pri-
vate Individual cannot do g without
showing some specinl Injury to him-
self (Sherman vs Bellows, 24 Or, G55Y)
and that the same rule applies when

stute upon hiserelation: State vs Pen-
noyer, 26 Or 205; State ex rel, vs Lord,
28 Or. 498, Bul these cases are not in
polot in the present controversy, The
one firat referred (o was a sult Instl-
tuted by a private cltizen In his In-
dividual capacity, without showing
speclal Injury to bimself, and the
other was a proceeding agalonst the
board of comwissioners of publie
bulldings by & private citizen who uns
dertook to use the name of the state
without authority and was declded on
the ground that it was not brought
by vor pgainst the proper: puarties.
But this is a sult by the state In its
soverelgn cupacity as the guardian of
the rights of the people, instituted by
its own executive luw officer and can,
In our opinion, be malotained with-
out shpwing any special injury to the
state. It is enough that the publie
funds are about to be applied in a
manner probibited by the constitus

tion.
At commuon law the attorney-gen

real of England could, by Information
in the name of the crown, call upon
the courts of justice to prevent the

raised or held for public use, and in
the same absence of stututory regula-
tions the district attorney in this
state Is vested with llke powers.
(State vs. Douglas Co, R. Co, 10 Or.,
108; Saviogs Bank vs. United States,
19 Wall 239,) Indeed the right of the
state through |Its proper ofcers Lo
malotaln such u proceeding would
seem Lo be one of the necessary lnci-
dents of sovereignty, Without it the
rights of the eitizen cannot be pro-
tected or enfourced In cases where he
I8 unable to act for himself, In a
sult by an individual he 18 required
to show some special -injury to him-
self, and when, as in this case, Lhe
wrong complalned of Is public In ite
character, aflecting no oue citizen
more than another, it is Jmpossible
for him to do so and for that reason
he 18 without remedy, although he
mway be injured in common with the
other members of Lhe community.
In such cases the state has a right, by

GAIL EORDEN
EAGLE Brand

~LONDENSED MILI,

Has Mo Equal

S0LD EVERYWHERE

it suit Is Tnstituted in the name ofF Lhe |

misappropriation of funds or property |

ceeding for that purpose It ts suMelent
that the grieyance complained of isp |
threatened invaslon of the right of
the people to determine what dispo-|
sition shall ba made of the publicl
funds exacted from them by the ox-
traordinary power of taxation. Now !
every use of such funds in violation of |
Lhe provisions of the constitution or
| organic law must necessarily be of
this character. The legislature 1s
but an fostrumentality appoluted by
the state to exercise I8 sovereign
powersa. In that capacity it holds

hibited by the organic law, it I8 exer-
cising a power expressly withheld but
violating its trust and a court of
equity will Interfere at the dictation
of the sovereign power to prevent or
restraln  such application. without
belng required to show uny other fn-
Jury. It Is enongh that the threat-
ened disposition is In violation of the
will of the people as expressed in the
supreme law of the land, There ix
some dicta in paragraph 7 of the
opinion In the case of State vs, Lord,
28, Or.408,in which vhe writer thereof
did not concur, apparently Ineonfliet

are are now All agreed that It was
erroneous, It is based upon the false
premises (1) that the location and
construction of un sy lum st some
other place than the seat of govern

ment Is not & wisappliestion of the
public funds unless |t uppears that
the burden of taxation will be
Increased by so dulng; and (2) that
the location of such an institution Is
a legislative question. *~ Manifestly
neither of these positions 18 sound.
The expenditure of public money at a
place prohibited by the constitution is
a mis-application thereof for the sim-
ple and very satisfactory renson that
it is agaiost the declared will of the
people, and the location of a pub-
lie Institution, within the meaning of
that term as used in the constitution,
is not in any sense a legislative ques-
tioa but has been determined by the
people themielves. A suMcient in-
Jury, therefore, to enable the state in
I8 soversign capucity tocall upon a
court of equity for relief is shown
whenever It is made to appear that
pubiic funds are about to be applied
toa use, for a purpose or at a place
prohibited by the constitution. We
conelude, uherefore, that the ecourt
has jurisdiction] and the only remain:
Ing question is whether Lhe act of the
legislature authoriging the construce
tion of an losane asylum In Eastern
Oregon is ln violution of Lthe provis-
lons of the constitution.

*'By sectlon vne, urticle fourteen, of
that lostrument [t ls provided that
the legislature shall not have the
power Lo e¢stablish a seat of govern-
ment, but that such quesflonsshall
be submitted to and detemined by the
people at the polls, und section three,
of the same article, declares that
when the seal of government s 0 ei-
tablished It shall *not be removed for
the term of twenly years from the
time of such establishwent, nor In
any other wanner than us provided In
the lirst section of this artiele; pro-
vided, that all the publie institutions
uf the state herealter provided for by
the legislative Mssembly shall be lo-
caled at the seat of government,

Although the language of the sec-
tlon quoted Is somewhat involved, the
evident intention of the framers of
the constitution and of the people
when they adopted It was to declare
that all the public institutions of the
slite thereafter provided for by the
legislature should be located at the
seal of government, It amounts to
and Is, in effect, a constitutional loca-
tlon of such iostitutions and the
|only power vested In the legislature
I8 todeterming the necesslty forand
the amount of money W be used In
their ecopstruction and mmintenance,
Any attempt by that body to expend
public revenue for the erection or
}mainteunnw of such an institution
| elsew here is & mere nullity and of no
| more force or valldity than a leglslas
Live attempt e change the seat of
government. All such Institutions
must be located at the place desig-
naled in the constitution, although it
I iy now seem desirable to de other-

wise, until the consent of the people
is obtalped in the form of & eonstibu-
| tional smendment. In Lhelr sovereiga
_':.-apu:ny the people have so provided
and no other power can alter or change
their decree. That an lnsane asylum
{ i & public Instition of the state with-
in the mezning of Lhe constitution Is

denced by the ercction of educational
Institutions away from the seat of
government, It no doubt should now
be construad as to Include only suel
lostitutions as are strictly governe
mental in their character. But an
asylum for the insane comes clearly
within this construction. When,
therefore, the leglslature assumed to
authorize the expenditure of the puls
lie funds for the erection of sueh an
Institution 1n Eastern Oregon It at-
tempted to exercise a power expressly
withheld by the people and an injury

THE BRANCH ASYLUM DECISION.

The supreme court has readered o
square decision in the Eastern Oregon
Asylum case and upholds the consti-
tution prescribing that state Institu-
tions shall be located at the seat of
government. As a board, Pennoyer,
Metschan and MeBride bought the
site of the property at Unlon, Oregon,
and 18 title was vested in the state.
The price was 825,000. Even al the

It has not pald for,
THE DECISIONS,

In vne ease heretofore, Sherman vs
Bellows, known as the Soldiers Home
case, and in two other cases on the
asylum matter, the court held that
the action was not properly brought.
The court, found the question of cons
struing the constitution, not prop-

e.1y before it, and could not render a

declsion on the merits of the matter.
In the case of Penneyer and the
Board, and Lord and the Board, as de-
fendants, upon the relation of Taylor,
the declslon was also not on the
merlts, Bu.l, when the state brought
an action fn its soyereign right by the
District Attorney in hisomelal capuc-
ity, tw prevent a perversion of the
publie funds, the court galned juris-
dietlon and grants the rellef asked.

It isa well known proposition of
Jurisprudence that a ecourt to take
cognirance of 4 constitutional matter,
1t must be brought squirely to lssne.
Under no clreumstances does n court
go out of Its way to Interpret the con-
stitution. On the ether hand 1t come-
pels those who raise constitutlonal
questions to show clearly that there Is
a constitutional guestion involved.

THE FINANUIAL STATUS,

About 8600 has been drawn on Lhe
Eastern Oregon asylum appropriation
Including one attorney fee of 8250, All
necessary expenses connected with
the asylum will have to come out of
the appropriation levied for the
asylum at Union. All has been cone
verted Into the general fund, except
the 840,000 levied this year. What was
leyied In 1804 was turoed back into
the general fund. The levy for the
Eastern Oregon asylum last January
was #40,000. This will be used In pay-
ment of warrants on the general fund.
The wirrant of 825,000 that was issued
for paymentof the land I8 out, en-
dorsed by the State Treasurer. It wis
issued In the nawe of Phil, Metschan
as u member of the state board, turned
over by hiw to Thos. Wright,of Unlon,
who lo turn passed it over to u Port
land bank where it (5 now. The title
to the lands have passed to the State,
and are on file with the Secretary of
Btate. The deed Is recorded In Union
county. The land 1s puid for, but not
by the State, although the State owns
the land.

Becond erops of strawberrles are In
bleom 10 Coos county, and are proms
Ising, though they may be nipped.

Re

1co clear jfor argument. In view of

WEZEHD
ABSOLUTELY PURE

OTEDBANDT KLLED

By Texas Rangers While Re-
slsting Arrest,

TEXAS RANCHER IN JAIL,

—

Other Criminal Matters of Interest

price for everybody, and make no exceptions.  Did you from Salem fect of " ' p the public funds in trust for the peo- | to the state will be conelusively pre-
s . & iy (% DIns, o B ! partics: Bowman va. Hetzger, ! Y pre to Readers
:u\:: n"\‘tl'tft:nt}r:‘}s?;f:r“lfa.:i:rr:-:-{;snrnr'r:f;tillrlg.f"]f;li;.}r1!.-::.],' 27 Or. Z3; but whether 14 was or not | Ple.  Except as limited by the consti- | sumed from a threatened application :
prices than can be found elsewhere, Our line of —— Uhe questions Involved do not depend | YuHOD, Its action within its legitimate | of the publie funds to such a purpose,
upon contraverted faets for thelr solu- | SPhere Is the action of the people, but | It follows that the decree of the
The supreme eourt has handed down| tion, but are questions of laws which | When it undertakes to apply such | court below must be affirmed and it Is
N funds in & manter or at a place pro- | 5o ordered." Desperado Kalled.

DENVER, Nov, 10.—Federal oficers
received u telegram saying that Mig-
uel Reville was killed near Childers,
Tex. Saturday,by a Texas ranger when
resisting arrest. Raville was the
leader of & gang of outlaws who have
Infested Southern Colorado for yea

Must Return to Germany. '
SAN ANTONIO,Tex., Nov, 10.—About
ten years ago a young German named
August Kerman arrived [n the town
of Rock Springs and purchased o

money. Kerman made few friends
duriug his ten years’ residence on the
ranch, :

A German detective, claiming to
represent, the German government,
arrested Kerman., The latter sube-
mitted quletly, and sald that le
would return {to Germany without
extradition. He sald he was at one
time in the postal serviee of the Gor-
man government, that an irregularity
oceurred in his department and that
he fled to this country In order to es-
cape punishment. The detective re-
fused to make nny statement of tne
case,

——

Accident to Batueship,

New Yorx, Nov, 10.—The Ubnited
Btates battleshlp Texas, while lying
at Cob dock, in the Brooklyn navy-
yard had & 13-inch hole stove in her
#lde, caused by breaking her dook, and.
she now lies on the bottom of the dock
with her eogine-room full of water.
The Chapman Derrick & Wrecking
Company were notified, and have sent
the wrecking tugs William L, Chap~
man and Hustler and tugs W. H.
Lewis nnd Astoria to ralse the sunken
shilp.

—_—

Serious Riot in India,
Bompay, Nov. 10.—Serious rloting
occurred at Shotaput. Flve thousand
men looted 1,600 bags of glaln. The
police fired upon the mob, killibg four
men and wounding slx. A further
outbreak Is feared as Shotaput 18 one

of the worse famine tracts,

Pramtey Gers rae Horse,—Hav-
ing heard all the testimony In the
case of Dora Bennett vs F. T. Wright-
man for the recovery of “Black Al-
der" which bhad been attached by
Marlon county's sherif to satlsfy =
Judgment beld by T, C. Shorpe vs8 W,
W. Cardwell, original owner of the
horse, Justice H. A. Johnson took
the matter uoder advisement last
night until 2 p. w. today. By the de-
clglon of Mustice Johnson the plaintiff
galns possession of the animul.

The Whole Btory
Hood's Barsapariis 1o auiakly o}
'S Barsapat ¥ qu A
It purities apnd enriches the hlood
tones the stomach and gives stren
and vigor, Disease eannot enter
system fortified by the rich, red blood

rilla,
mllmd 's Pills cure nausea, sick head-
nche, indigestion, billousness. Al
druggists, 26p,

Eastern apples are now shipped Into
Oregon, and they are belog coms

pared and our own stock s clalmed to

' be the best of the two.

Highest of all in Leavening Power.— Latest U. 5. Govt Report,
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